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Preface

Immigration and asylum policy have become the object of intense political disputes
in many Member States and at supranational level. Their legal dimension is increasingly
influenced by EU directives and regulations on various aspects of entry, border controls,
visas, immigration and asylum – as the policy crisis of 2015/16 demonstrated exempla-
rily. Legal and political debates at the national and supranational level often revolve
around the contents of EU legislation which determines the outcome of court cases
throughout the continent and guides national parliaments when adopting domestic
rules. After more than 20 years of legislative activities at EU level and more than 200
judgments of the Court of Justice in Luxembourg, it has become difficult to keep an
oversight of the diverse instruments adopted on a variety of topics ranging from visa
applications in consulates abroad and border controls at sea over the entry and stay of
family members, students or intra-corporate transferees to reception conditions and
procedural guarantees for asylum seekers. This Commentary pursues the objective of
assisting readers to confront the complexity of supranational legislation.
The publication of a new directive or regulation in the Official Journal is the

beginning of an occasionally cumbersome process of implementation, enforcement
and adjudication at the national and supranational level. This Commentary aims to
support those involved in different functions and at various levels in interpretating and
applying supranational rules: judges at domestic courts, officials working for adminis-
trative authorities or national ministries, members of civil society, academics, practicing
lawyers or civil servants with an EU institution. To support all these potential readers
required the authors to pay attention to both the seemingly technical detail and the
grand scheme connecting different instruments. Four thematic introductions, written by
the lead editor, are meant to allow newcomers to keep an oversight of a highly complex
area of the law, thus recognising the proverbial forest behind the trees. Detailed
comments no less than 20 different instruments provide an in-depth analysis of the
most important pieces of legislation written by eminent experts from both academia
and legal practice from across Europe.
In order to provide a comprehensive overview, this book employs the method of a

‘commentary’ in the German tradition explaining the contents and legal context of each
legislative instrument article by article. Thus, the chapter on a specific directive or
regulation will not usually be read from A to Z like a book. Rather, readers will consult
the information on a specific article and will then be re-directed, by means of cross-
references, to related information elsewhere in the Commentary. By way of example,
someone interested in the scope and interpretation of the public policy exception in
Article 6 Long-Term Residents Directive 2003/109/EC will open the relevant pages on
this article and look for the information she requires. Reading the more specific
comments, she will be directed to horizontal information on the interpretation of the
public policy standard in the introductory chapter on the legal framework for EU
immigration policy. They explain how the ECJ case law on different instruments feeds
into a more or less consistent whole. However, not all provisions have been subject to
court rulings at the national or supranational level. In such cases, the authors of the
chapter may present legal argument how the provision should be interpreted in light of
the interpretative standards described in the general introduction explaining the
constitutional framework.
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We have bee careful to bring together a rich collection of authors with various
backgrounds from across Europe. Some are experienced practitioners with a high
expertise in the field they are writing on. Others are senior academics or promising
young researchers involved in debates about immigration and asylum. Not all authors
contributing to this book will necessarily share the same opinions on specific topics.
Therefore, different views cannot be excluded; they are the hallmark of legal debates on
controversial topics. We are united by the ambition to provide our readers with reliable
and in-depth materials on a complex area.
It is a characteristic of immigration and asylum law that its interpretation is the

object of legal and political disputes and disagreements. For that reason, reliability is a
core features of this Commentary. Each chapter provides a trustworthy overview of the
state of the art, including court judgments. Whenever there is room for disagreement,
existing opinions in the literature shall be presented, possibly together with a proposal
by the author how the question should be resolved. In doing so, the contributors
participate in the doctrinal reconstruction of the law in line with the continental
tradition of interpretative hermeneutics in areas where no case law exists so far.
As a transnational undertaking, it is not the purpose of this Commentary to inform

our readers how the Member States implement European rules. Rather, it has the
objective of describing the contents of EU legislation, of identifying open questions of
interpretation and of providing arguments what a potential answer might be. Given that
the EU is a multilingual polity, we have invited authors to include case law by national
courts from across Europe and academic writing in different languages.
The third edition was delayed as a result of the ongoing reform of asylum policy,

which the Commission had kickstarted with several legislative initiatives during 2016.
For many years, we had assumed – and hoped – that the EU institutions would agree on
a compromise that would help overcome the structural deficits of supranational asylum
policy. That did not happen. Similarly, the ‘Pact on Migration and Asylum’, presented
by the Commission in September 2021, seems not to have reversed the political
stalemate. At the time of writing, discussions within the Council were ongoing at a
technical level and the European Parliament was preparing to adopt its position; it
remained uncertain whether the package would ever be adopted. Even if that happened,
we may expect the contents of the final legislation to differ markedly form the
Commission’s proposals in important respects as a result of inter-institutional compro-
mises. We have decided, therefore, to publish the third edition on the basis of secondary
legislation as it stood during the spring of 2021. At the same time, failure of policy
reform reinvigorates the idea behind the Commentary: to analyse highly complex
legislation that raises formidable questions of interpretation when being applied to
scenarios the legislature did not necessarily have in mind.
We hope that the common methodological concept underlying a Commentary

article-by-article will be useful for both practitioners and academics working on
domestic or supranational immigration and asylum law. Of course, there may be gaps
and omissions. The editors and authors therefore appreciate any suggestion how to
improve the general scheme or individual chapters in subsequent editions of this book.
They should be directed to

Prof. Dr. Daniel Thym
University of Konstanz
Research Centre Immigration & Asylum Law
Universitätsstraße 10, D-78457 Konstanz, Germany
daniel.thym@uni-konstanz.de
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