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Executive Summary

The Fair and Equitable Treatment Standard (FET) has been a highly unde-
termined concept ever since investors began relying on it as an individual
protective right under international investment agreements (IIAs). The no-
tion of legitimate expectations emerged in the early 2000s as a key aspect
of the FET Standard and to counter the vagueness that coincides with it.
This development has greatly benefitted from the cases against the Argen-
tine Republic in the aftermath of its financial crisis between 1998-2002.
While arbitral jurisprudence on the notion of legitimate expectations has
developed immensely during this phase, the application of the standard is
still characterized by legal uncertainty. Legal uncertainty, in turn, does not
only adversely affect investors in their business decisions and states in their
right to regulate but also undermines the legitimacy of investment law and
its dispute resolution mechanisms as a whole. This legal uncertainty partly
derives from the issue that the notion of legitimate expectations is now
firmly rooted in international investment law but has seen inconsistency
in its application in arbitral jurisprudence.

The question, therefore, is whether the new generation of arbitral de-
cisions, emerging under the renewable energy cases under the Energy
Charter Treaty (ECT), follow a system of soft precedent, which allows
the further refinement of the requirements for the investors’ legitimate
expectations. This analysis focuses on 1) the conduct presented by the host
states which has been qualified as grounds for legitimate expectations, 2)
the level of due diligence which arbitral tribunals required from investors,
and 3) the intensity of the state’s measures that eventually violated the
reliance of the investors. Within this analysis, the focus is set on the
highly controversial question of whether the legal framework may serve
as a basis for legitimate expectations. The case is made that recent arbitral
jurisprudence accepted the legal framework as a basis for some sort of le-
gitimate expectations. The intensity of the expectations is then determined
by the additional conduct of the state based on the particular facts of
the individual case. A sufficiently specific legal framework may invoke
the expectations in investors that it will not be fundamentally and drasti-
cally altered which would undermine the premises on which sufficiently
diligent investors based their business decisions. If the host states make
supporting representations that are mapping out a certain policy with re-
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gard to an individual or a group of investors, the expectations may further
be narrowed down. The investors, on the other hand, must assess the
economic environment in the host state carefully and consider warning
signs that may indicate a change in trend in the host state’s conduct, which
may eventually result in the alteration or abolishment of the prevailing
legal framework. Since states are afforded a wide margin of discretion by
their right to regulate, the legal framework can never be interpreted as a
freezing-commitment. The right to regulate derives from state sovereignty
and must duly be considered when evaluating a state’s actions. Therefore,
the measures implemented in the host state must also have a significant
impact on the profitability of the investment. Regarding the profitability,
which internal rates of return tribunals deem “reasonable” in context of
the commitments of the host states and their legitimate aim to reduce
excessive gains to the detriment of the public, are also analysed.

The analysis of the case law aims to demonstrate that arbitral jurispru-
dence, despite the different possible outcomes in light of the individual
facts or the case, has formed a common understanding of certain subcate-
gories of the notion of legitimate expectations in many respects. Lastly,
it is argued that the acceptance of the legal framework as a basis for a
minimum standard of protection against regulatory change is not unduly
restricting the states’ right to regulate and maintains a sizable margin of
discretion.

Executive Summary

22

https://www.nomos-shop.de/isbn/978-3-8487-8654-1

© NOMOS Verlagsgesellschaft. Alle Rechte vorbehalten.


