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that might be quoted by the opposing counsel. If appropriate, think
about bringing along the Schlechtriem/Schwenzer commentary on the
CISG. It simply is the authority on the CISG. The mere presence of
the book on your desk might give the tribunal the impression that
your arguments are supported by Professors Schlechtriem and
Schwenzer. When making reference to authorities, ask your co-coun-
sel to hand over to you the relevant copies, or open the Schlechtriem/
Schwenzer commentary on the right page. This will yield team work
points (see below V.4.8).

However, be aware that you should only quote and refer to cases
and authorities that support your main arguments. Quoting cases in
support of minor points will look artificial.

In sum, a clean and organized desk, makes a good first impression.
If the appearance is not professional, the arbitrator will intuitively
conclude that the presentation of the case is also not professional,
and worse for the client – the arbitrators may come to the conclusion
that the case is weak.

4. Ground Rules

In the following section, you will find a set of basic rules that are
the key elements to a solid performance in the Vis Moot.

4.1 Always Start Strong: Cognitive Dissonance and
Confirmation Bias

People – and believe it or not arbitrators are people – think and
evaluate in a “compared to” modus. Thus, whenever people read or
listen to factual statements or a legal argument, they will evaluate
that statement by comparing it to something they already know.
Psychological research shows a clear tendency on how a newly
introduced statement or argument is evaluated: The reader or listener
(i. e., arbitrator) has a tendency to uphold a previously formed
opinion.

The arbitrator will therefore interpret/understand the newly in-
troduced statement in a way that conforms to what she already
knows or believes she knows. In other words: The established
standard (or comparison point of the arbitrator) heavily influences
the arbitrator’s understanding of the newly introduced statement or
text. It does so in many cases to a degree that the already established
“comparison point” simply overrules a new impression or statement
that is not in conformity with the arbitrator’s existing understanding.
In a nutshell: We make up our mind quickly in order to adapt to
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new situations. And once we have made up our mind, we rarely
change it afterwards but – often unconsciously – look for arguments
that support our formed opinion. Psychologists call this phenom-
enon as “cognitive dissonance,” “relational thinking,” or “confirma-
tion bias.”

You may think that this is all talking in riddles and has no
relevance for the Moot. If you think so, you err. That psychological
phenomenon results in an immediate consequence for an oral plead-
ing to be effective (i. e., convincing for the arbitrators): If ever
possible, start with your strongest argument9 and do not waste time
with formalities. That is why we urge you to limit your introduction
to the minimum (compare above at V.3.3, p. 83). At the beginning,
the arbitrators are most attentive and aim at getting a picture of the
speaker.

In addition, whatever the arbitrators hear first will establish his/her
“compared to” standard and this standard then has a heavy impact on
how the arbitrators evaluate your overall performance. Thus, the first
sentences establish the “compared to” standard and the arbitrators’ gut
feeling about the quality of your pleading. The created “thinking
standard/gut feeling” will be predominant throughout the whole
hearing. This means that if you make a weak point after having started
very strong, the arbitrators will very likely think that this slight
weakness can happen in the heat of the moment and does not do any
harm to the overall excellent quality of the presentation.

4.2 How to Address the Arbitral Tribunal

“Honorable Tribunal,” “Messrs. Arbitrators,” “Your Honor,” etc.
– all of these are less preferred compared to the actual names of the
arbitrators. As Dale Carnegie reminded us:

“Remember that a person’s name is to that person the
sweetest and most important sound in any language.”

Thus, use the actual names of the arbitrators. For doing that, you
need to know those names by heart, including their proper pronun-
ciation. About half an hour before the pleadings, the names and
origins of the arbitrators are posted at the doors of the hearing
rooms. It is highly recommended to learn the names and, if need
be, practice the pronunciation. Many people are vain so it does not
hurt to use titles such as Doctor, Professor, etc.

Further, when addressing the tribunal, look the arbitrators in the
eye in order to establish a relationship with them. Do not concen-

9 Scalia/Garner, p. 14 et seq.
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trate on the presiding arbitrator alone. The other members of the
panel are dispensing the same number of points to score you and
your team. Yet, when you are responding to a question, look at the
arbitrator who asked it.10

If it is uncomfortable to look at arbitrators from the position of
your chair, make adjustments so that you can keep direct eye contact
without being in an uncomfortable position.

4.3 Slow Down: Listening Is Difficult

When you start speaking, you know what you are going to say. So
your words come after you have already thought through the entire
argument. For the listeners, it is the other way round: They first hear
and only then are in a position to understand. Further, a reader may
read a complicated sentence twice. The listener does not have that
opportunity. Finally, some of your arbitrators might not be as fluent
in English as you are. All this leads to one important pointer: Slow
down when speaking. You will successfully relay your message to
the arbitrators only if you allow them the time to digest the
information provided. Thus, do not overload the tribunal with
information, and speak sufficiently slowly and distinctly. In addi-
tion, pauses will help the listener follow your speech. If you are
running out of time, slow down even more.

4.4 The Attention Span of the Arbitrators Is Limited – KISS

KISS: If you have already read the chapter on how to write
effective memoranda, you know
what this acronym stands for (see
above IV.3.1). This principle
equally holds true when you pre-
sent your case orally in front of
the arbitral tribunal.

Many teams believe that in or-
der to obtain a good or even ex-
cellent score, they are required to
present all possible arguments for
their position. This is not true.
The arbitrators’ attention span is
limited. So follow the KISS-prin-

10 Scalia/Garner, p. 178 et seq.
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ciple “keep it short and simple.” That is one of the golden rhetoric
rules. There is an ancient story which is quite illustrative in this
respect:

The Cretans paid a visit to the city of Sparta. When they
arrived, the Cretans gave a speech. When the Cretans con-
cluded their speech, the Spartans said: “That was really an
excellent speech; thank you very much. Unfortunately, we
have forgotten the beginning and therefore we have not
understood the end …”

Be careful that you do not fall into the same trap when making
your arguments. Arbitrators dislike it if counsel does not get to the
point and continue talking without actually saying anything new.
The same applies in the Moot. It is recommended to only present
three arguments for each issue. Or, as U.S. Supreme Court Justice
Antonin Scalia and Bryan A. Garner have put it:

“Take pains to select your best arguments. Concentrate your
fire.”11

For the reasons set out above at V.4.1 (p. 84), start with your
strongest argument. The second strongest argument should be
placed at the end in order to increase the probability that the
arbitrators will remember the “last word.”

Psychologists have found an interesting phenomenon: The TMC-
trap. TMC stands for “Too Many Choices.” If people are offered too
many choices, they tend to reject all choices instead of accepting at
least one. That finding was confirmed by the following experiments:
ª In a first experiment the price for a camera was reduced from

EUR 300 to EUR 200. The sale was very successful and many
people bought that camera. In a comparative experiment the shop
reduced the price of not one but three cameras by EUR100. The
result was surprising: Now, the customers could not make up
their mind and left the shop without having bought a camera at
all.

ª Psychologists at Stanford University conducted the following
experiment: In a supermarket, they erected a booth and the
customers could try and – if so desired – buy jam. In the first
booth 65 different kinds of jam were offered. In the second booth
(comparative experiment) only eight types of jam were offered.
While 60% of the customers stopped at the first booth, only 5%
of those customers bought jam (i. e., 3% of all customers). On

11 Scalia/Garner, p. 22.
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the second booth, 30% of the customers stopped but 20% of
those bought jam (i. e., 6% of all customers).
It is at least debatable (though not yet confirmed by psychological

research) that the same happens when a listener must choose be-
tween different arguments presented by counsel. Less may be more
in this context.

Further, you need to keep your argument “simple” in order to
make sure that it is understood. If the arbitrators do not understand
your argument, you will very likely lose your case in real life – and
you will not be successful in the Moot either. Be aware of the fact
that you have been dealing intensively with the Moot Problem for
months before coming to Vienna or Hong Kong. The arbitrators
have not. It can thus be wise to concentrate on the substance of your
statement leaving aside a reference to a commentator or a case. If an
arbitrator wants to have authority quoted, he or she will probably
ask for it. You will then back-up your argument by citing the
authority and, in the best case, decide whether to refer to case law
or a commentary (based on the arbitrators legal background and
presumed preferences).

Many teams – and also many counsel – believe that arbitrators
know all documents on the record plus each and every statutory
provision and in addition, all leading cases. That is not true. Thus,
limit making reference to statutory law to the extent possible. If the
case requires quotation of the law, it makes sense to slowly read out
the relevant provision. The same applies if you refer to a document.
Wait until the arbitrators have found the document in the file and
then read out the relevant passage.

Limiting yourself and being brief requires courage. But it shows
that you are able to identify the decisive factors. And that is what
counts.

4.5 Structure of Presentation Is Vital

The truth is that most people have great difficulty following a
complicated speech. We only listen once to a speech and therefore
the speech must be structured in a way that a listener understands it
the very first time. It is paramount to an immediate understanding
that the listener, from the outset:
ª knows what the main issue is; and
ª knows how the speech (i. e., your pleading) is structured.

Listeners (as well as readers of non-fiction text) generally have one
key question in mind: “What is the issue?” The reader or listener
wants to know what the story is all about and he wants to know
right away, and not – as in the case of a best-selling thriller novel – at

V. How to Present Your Case Before the Arbitral Tribunal

88


