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Changes in the Law of Obligations in Europe 

Reiner Schulze 

A. The Wave of Reforms 

A wave of reforms has covered the Civil law in Europe. Towards the end of 

the 20
th
 century the Netherlands proceeded with their project of the Nieuw 

Burgerlijk Wetboek and were thus one of the first European countries to 

experience a reform.
1
 The transition to a market economy allowed a number 

of central eastern and eastern European countries to follow.
2
 In the year 2002 

Germany did not reform its entire Civil Code (Bürgerliches Gesetzbuch), but 

rather changed a large proportion of its law of obligations via its 

“Schuldrechtsmodernisierungsgesetz” (Act on the modernisation of the law 

of obligations).
3
 Since this time the circle of nations, which have undertaken 

– or who are planning or at least discussing intensively – extensive reforms 

in the field of civil law has expanded considerably. Recently, new provisions 

have been passed by Romania, the Czech Republic and Hungary.
4
 In France, 

Poland, Russia, Scotland, Spain and Switzerland
5
 either reform legislation 

has been passed or proposals for reform are being discussed.
6
 

These reforms and reform proposals extend, in part, to civil codes as a 

whole. On the one hand, they are limited to several core areas of Civil law, 

which (alongside family law
7
) primarily include the law of obligations and 

the law of contract as a part thereof. However, even these reform projects, 

which draw specifically on the law of obligations, also go beyond this 

                                                                                                                                                  
 

1  See Hondius/Keirse, in this volume, B.  
2  Overview in Péter Cserne, Drafting Civil Codes in Central and Eastern Europe: a case 

study on the role of legal scholarship in law-making, 2011. 
3  See Herresthal, in this volume. 
4  Romania: 24.07.2009; Czech Republic: 03.02.2012; Hungary: 11.02.2013; for further 

information see the respective contributions in this volume.  
5  See further Claire Huguenin/Reto M. Hilty (eds), Schweizer Obligationenrecht 

2020/Code des obligations suisse 2020, Entwurf für einen neuen allgemeinen 

Teil/Projet relatif à une nouvelle partie générale, 2013. 
6  See the respective contributions in this volume for France, Poland, Russia, Scotland 

and Spain. 
7  Masha Antokolskaia, Harmonisation of family law in Europe: a historical perspective, 

2006; especially for marriage law Rembert Süß/Gerhard Ring (eds), Eherecht in Euro-

pa, 2nd edition, 2012; for Germany Dieter Schwab, Familienrecht, 20th edition, 2012, 

Rn. 4–9. 
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specific area and impact on the underlying coverage of the whole of the Civil 

law. For example, a change to the law of obligations can thus pave way to a 

new understanding of the tasks of the legislator in the field of private law 

(for instance with respect to the protection or support of specific categories 

of persons, such as tenants or consumers, through mandatory rules or using 

provisions of contract law to ease particular transactions such as distance 

sales or online trade). Equally, reform projects (especially those concerning 

contract law and neighbouring matters of the law of obligations) can reflect 

the growing influence of international sets of rules and European legal acts. 

In such instances the change in the law of obligations expresses a shift which 

ultimately affects the Civil law as a whole. 

The reasons and motives, the individual subject matters and the objectives 

of the present reform projects in European countries contrast greatly. In one 

country, a reason for demanding change may be the age of the code. In con-

trast, another country may have initiated a reform project due to the absence 

of its own code after it gained independence or due to the lack of a code 

which eases the transition to a market economy (in particular in central and 

eastern Europe). The individual motives and desires which are significant for 

the reform projects will be mentioned in the respective contributions to this 

volume (even though they cannot be presented exhaustively within the con-

fines of this framework). 

From a comparative perspective one can pose the question of whether one 

can recognise common features for a number of countries and overarching 

tendencies in the entire development within the diversity of these reform 

projects and alongside the obvious differences. In order to be able to discuss 

the question of the differences and commonalities in the present wave of 

reforms in Europe the contributors to this volume received a catalogue of 

“key words” (repeated as an “annex” to this paper). The catalogue is divided 

into two sections, which are discussed separately in two contributions for 

each country. The first section approaches the questions of the legal structure 

and in doing so focuses on two main topics: on the one hand, the structure 

and position of the law of obligations (and in particular contract law) in the 

legal systems; on the other hand, the influence of European law on the struc-

ture of national legislation. The second section turns towards the content of 

the reforms using several central matters as examples: the formation of con-

tracts and the requirements and consequences of non-performance.  

Where the “key words” for both sections are concerned, the following will 

first give a brief overview of several parameters confronting all present pro-

jects on the reform of the law of obligations. These include, in particular, the 

internationalisation and Europeanisation of private law (B.) and its change in 

function and structure with respect to: guiding market behaviour, the inclu-

sion of new matters as well as the consequences of technological develop-

ments, the role of standardised contracts and some other issues noted in the 

list of key words (C.). 
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B. Internationalisation and Europeanisation 

Although the reforms of the law of obligations are taking place within the 

framework of national legislation (or are proposed to take place as such) and 

are discussed mainly in the national setting, they have to be viewed at the 

same time in the context of increasing internationalisation of the economy, of 

communication and of the law.
8
 The General Agreement on Tariffs and 

Trade (GATT) and later the establishment of the World Trade Organization 

(WTO)
9
 created a legal framework for this internationalisation. The work 

undertaken by Ernst Rabel and other legal scientists since the 1920s corre-

sponded to the need to create uniform rules for cross-border contracts due to 

increasing international trade. On this basis, the 1964 Hague Conventions
10

 

and the UN Convention on Contracts for the International Sale of Goods 

(CISG), which in 1980 replaced the Hague Conventions, initiated a new 

stage in the development of contract law. Alongside the application of the 

different traditional national laws via private international law the CISG has 

not just gained gradual significance for cross-border transactions but has 

rather become a source of inspiration for the reform of domestic law and 

have sometimes led to bringing the principles of the national law of obliga-

tions closer to the standards featuring in uniform law. This has been shown, 

for example, in several European countries through the transition to a market 

economy
11

 and also in the preparations for the modernisation of the German 

law of obligations in 2002
12

. A set of non-binding rules for international 

trade which have also been greatly observed in the discussion is the 2010 

revised version of the UNIDROIT Principles of International Commercial 

Contracts (“UNIDROIT-Principles”). 

Furthermore, a dualism of national law and supranational law of the Euro-

pean Union has formed in a large part of Europe which is not just limited to a 

mere coexistence but rather includes many reciprocal influences and gains. 

                                                                                                                                                  
 

8  Schulze, The New Challenges in Contract Law, in: Reiner Schulze (ed.), New Features 

in Contract Law, 2007, pp. 3–4. 
9  See e.g. Mitsuo Matsushita/Thomas J. Schoenbaum/Petros C. Mavroidis, The World 

Trade Organization: law, practice, and policy, 2nd edition, 2006; Andreas F. Lowenfeld, 

International Economic Law, 2005; Christoph Herrman/Wolfgang Weiß/Christoph 

Ohler, Welthandelsrecht, 2nd edition, 2007. 
10  Convention relating to a Uniform Law on the International Sale of Goods, The Hague, 

1.7.1964; Convention relating to a Uniform Law on the Formation of Contracts for the 

International Sale of Goods, The Hague, 1.7.1964. 
11  See further Bojin, in this volume, B.I.; Franco Ferrari (ed.), The CISG and its Impact 

on National Legal Systems, 2008. 
12  See further Herresthal, in this volume, C.I.2.; Schlechtriem, 10 Jahre CISG – Der 

Einfluss des UN-Kaufrechts auf die Entwicklung des deutschen und des internationalen 

Schuldrechts, Internationales Handelsrecht 2001, 12. 
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National experiences, for example with the protection of commercial agents 

or with the protection against unfair terms in standard term contracts have 

given the European legislator important suggestions for its corresponding 

directives.
13

 For its part the European legislator has not only considerably 

influenced national law by the transposition of the directives by the EU 

Member States, but often Member States have voluntarily “gold plated” the 

directive in transposing it into national law and as such have shaped other 

aspects of national law, which are not provided by the directives, in line with 

the European model. In addition, some states, which are not members of the 

EU (e.g. Switzerland), have chosen to adopt numerous provisions of EU law. 

However, the influence of the common European law created by the EU 

extends far beyond such voluntary “gold plating” or adoption of EU law, 

even when such “creeping harmonisation” is occasionally becoming more 

difficult to recognise. A clear example of this transmission of the suprana-

tional European law to national law is likewise offered by the modernisation 

of the German law of obligations, which alongside suggestions from the 

CISG particularly used the provisions of the EU Consumer Sales Directive
14

 

as motivation in order to not just reform sales law but also the general law of 

obligations in the German Civil Code.
15

  

Beyond this, the European integration has also promoted the international 

cooperation of jurists both within and outside of the EU. The fruits of such 

cooperation can be seen in, for example, associations for lawyers, judges or 

law faculties
16

, the European Jurists’ Forum
17

 and a European Law Insti-

tute
18

 with members from across Europe. In particular, over the course of the 

past decades many international research networks have developed European 

sets of rules, which are not legally binding but nonetheless can give ideas for 

EU law and for national law (such as e.g. the “Principles of European Con-

                                                                                                                                                  
 

13  Council Directive 86/653/EEC of 18 December 1986 on the coordination of the laws of 

the Member States relating to self-employed commercial agents, OJ 1986 L 382/17; 

Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts, 

OJ 1993 L 95/29. 
14  Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999 

on certain aspects of the sale of consumer goods and associated guarantees, OJ 1999 L 

171/12. 
15  See Herresthal, in this volume, B.VI.1.; Schulze/Schulte-Nölke, Schuldrechts- reform 

und Gemeinschaftsrecht, in: Reiner Schulze/Hans Schülte-Nölke (eds), Die 

Schuldrechtsreform vor dem Hintergrund des Gemeinschaftsrechts, 2001, pp. 3 et seq. 
16  For example, the European Law Faculties Association (ELFA), www. elfa-afde.eu. 
17  For further information see www.ejf2013.com. 
18  For further information see www.europeanlawinstitute.eu. 
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tract Law”
19

 (PECL) by the Lando Commission, the “Principles of the Exist-

ing EC Contract Law” (Acquis Principles)
20

 and the “Draft Common Frame 

of Reference” (DCFR)
21

). These sets of rules have not only inspired EU 

jurisprudence
22

 and legislative projects
23

 but have also given inspiration to 

national jurisprudence
24

 and legislative projects
25

.  

C. Changes in Function and Structure 

Alongside the internationalisation and Europeanisation – and linked thereto – 

there is in a number of respects also a change of the functions and structures 

of private law which belong to the general framework in which the reform of 

the law of the obligations in European countries are presently taking place or 

are at issue. This change occurs in different ways in each individual project – 

as the several contributions will show as a feature of this volume – in par-

ticular the new tasks of the law of obligation in relation to guiding market 

                                                                                                                                                  
 

19  Ole Lando/Hugh Beale (eds), Principles of European Contract Law, Parts I and II, 

2000 and Ole Lando/Eric Clive/André Prüm/Reinhard Zimmermann (eds), Principles 

of European Contract Law, Part III, 2003. 
20  Research Group on the Existing EC Private Law (Acquis Group), Principles of the 

Existing EC Contract Law (Acquis Principles), Contract I, 2007; Contract II, 2009. 
21  Christian v. Bar/Eric Clive (eds), Principles, Definitions and Model Rules of European 

Private Law: Draft Common Frame of Reference (DCFR), Full Edition, 2009.  
22  See the opinion of Advocate General Trstenjak in, e.g., ECJ [2009] ECR I-02005 (C-

257/07, Commission of the European Communities v Italian Republic); ECJ [2009] I-

02119 (C-445/06, Danske Slagterier v Bundesrepublik Deutschland; ECJ [2009] I-

03961 (C-180/06, Renate Ilsinger v Martin Dreschers) and ECJ [2010] I-02947 (C-

215/08, E. Fritz GmbH v Carsten von der Heyden). 
23  In particular the Proposal for a Regulation on a Common European Sales Law, 

COM(2010) 635 final; cf. COM(2010) 348 final, in reference to the aforementioned 

contributions. 
24  For example, for Spain: Vendrell Cervantes, The Application of the Principles of 

European Contract Law by Spanish Courts, Zeitschrift für Europäisches Privatrecht 

(ZEuP) 2008, 534; Pilar Perales Viscasillas, Aplicación jurisprudencial de los Prin-

cipios de Derecho contractual europeo, in: María del Rosario Díaz Romero et al (eds), 

Derecho privado europeo: estado actual y perspectivas de futuro, Jornadas en la Uni-

versidad Autónoma de Madrid, 13 y 14 de diciembre de 2007, 2008, 463–464, 472–

474, 478–500; for Sweden: Grochowski, The practical potential of the DCFR Judgment 

of the Swedish Supreme Court (Högsta domstolen) of 3 November 2009, Case T 3-08, 

(2013) European Review of Contract Law (ERCL) 96. 
25  For example, Romanowski, in this volume B.I.; Zoll, in this volume, B.I.; Rasskazova, 

in this volume, B.I.; Aubert de Vincelles, in this volume, C.I.; Bojin, in this volume, 

B.I.; Fenoy Picon, in this volume, B.I. 




