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Introduction

A. Functions and Basic Kinds of Security

1. Security as a means of facilitating credit. The economic function of any kind of secu-
rity – personal or real – is to facilitate the granting of credit. Experience shows that, the
more developed a country’s economy is, the higher is the demand for credit and conse-
quently also for adequate security for credits.

This basic statement must be specified in two respects. First, with respect to the quality of
the security. This depends upon two factors, first upon the inherent quality of the asset that
is offered as a security by the debtor. This quality is determined by factors such as the
physical condition of a corporeal asset and its commercial marketability. The legal quality
of the security depends upon external factors, e.g. whether the encumbered asset is free
from rights of a third party so that it can be fully and quickly realized.

The aforementioned factors are relevant for the secured creditor’s decision of whether or
not to grant credit and on which terms, especially with respect to the rate of interest
charged to the debtor for the secured loan.

2. Non-possessory security. Contrary to former times, the possessory pledge held by the
secured creditor has in the course of the 20th century given way to its antipode, non-pos-
sessory security. Neither the merchant nor the industrialist is able to repay the secured
credit without access to, and disposition of, the assets serving as security. Non-possessory
security, i.e. the debtor’s possession of and the power to work with and/or to dispose of the
encumbered assets is the sign-mark of modern systems of secured credit.

3. Trade and bank credit. Economically, a major distinction must be drawn between two
classes of creditors, namely professional providers of monetary credits, such as banks and
other credit institutions, on the one hand, and sellers’ credit granted to buyers in the con-
text of a sale, on the other hand. Does this economic distinction justify different levels of
protection? Should the law take a position between these two competing groups for the
granting of credit and their use of competing legal means of security? These are two major
issues of a modern system of security for credits.

4. Publicity by registration. As pointed out before (supra 2) non-possessory security, i.e.
security that is in the possession of the debtor rather than of the creditor, has become the
dominant method of security. Therefore, possession of the encumbered asset no longer
performs the function of warning third parties about rights which the secured creditor
holds in the debtor’s encumbered assets. An important alternative that has been adopted
in many countries is the registration of non-possessory security interests.
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However, not all countries provide for registration of security rights, especially those with-
out legislation on non-possessory security rights, such as Austria and Germany; in other
countries registration is optional, as in the Czech Republic.

Publicity by registration for security rights in movables differs markedly from the publicity
for immovables; the intricate system of land registration is closely connected to the broad
general publicity for all rights in land by a land registry. It would be extremely burdensome,
time-consuming and expensive if one would adopt this system for movables. Some of the
most modern systems for “registration” of security rights in movables therefore have cho-
sen a fundamentally different approach. What is registered is merely a notice that specific
assets may be subject to a security right. This notice is to serve as a warning; every potential
creditor is invited to communicate with the registered creditor in order to find out details
about the latter’s security right.

B. Important Developments on the Level of Regional, Inter- and
Supranational Instruments

5. Only towards the end of the 20th century has it been realized that the efficient securing
of credits by proprietary security is relevant not only for individual countries. Rather, it
may affect regions and even continents. This is particularly true for regions which are
characterized by close economic contacts, a high degree of commercial intercourse and,
accordingly, a strong volume of transborder trade. Transborder trade, like domestic trade,
involves the granting of trade credit, especially by sellers to buyers; and the terms of such
credits inevitably are influenced by the availability of security for the financing creditor.
Where a supranational codification or convention does not (yet) appear to be feasible, a
supranational restatement may be useful. It may serve as a persuasive model for future
transnational or merely national codification. The following paragraphs outline some of
the main existing codifications, conventions and other regional, inter- and supranational
instruments on proprietary security in movables, which partly and to a varying extent also
influenced the development of the Principles in this Book.

6. UNCITRAL Legislative Guide on Secured Transactions. This Legislative Guide, which
was adopted by UNCITRAL in 2007, approved by resolution of the General Assembly of
the United Nations in 2008 and published in 2010,1 is the most prominent effort of har-
monizing the rules on secured transactions in movables in general that has been under-
taken so far on the universal level. In about a dozen weeklong sessions, delegates and spe-
cial experts from the diverse legal backgrounds of the various Member States discussed and
drew up recommendations on security rights in movables. Understandably, US-American
delegates relying upon the leading example of US-American UCC art. 9 were particularly
influential. The influence of the model of UCC art. 9 is obvious in the functional and uni-
form approach of the guide. In this regard, only on one major point a concession was made
to European practice: states are free to choose whether
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1 The Guide is available for download at http://www.uncitral.org/pdf/english/texts/security-lg/e/09-

82670_Ebook-Guide_09-04-10English.pdf.
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– the security for a seller’s claim for payment of the purchase price shall be subject to the
general regime, i.e. the buyer as debtor granting to the seller a security right in the bought
goods; or

– the unpaid seller shall be able to retain not only a limited proprietary security right, but
ownership in the sold goods as security for payment of the purchase price (retention of
ownership).

According to the recommendations of the Legislative Guide, no kind of non-possessory
security shall be effective vis-à-vis third persons, unless it is registered. The details of a
registry system are dealt with in the Guide on the Implementation of a Security Rights
Registry, which has been adopted by UNCITRAL in 2013.2

7. Convention on International Interests in Mobile Equipment of 2001 (Cape Town Con-
vention). This Convention is one of the most successful examples of an international uni-
form law in the area of proprietary security in specific types of movables. As of yet, there
are three Protocols to the Convention covering three types of mobile assets: aircraft equip-
ment,3 railway rolling stock4 and space assets.5 Only the Protocol concerning aircraft
equipment has already come into force.

The Cape Town Convention system envisages a uniform international security interest,
covering both traditional security rights and functional security rights (specifically finan-
cial leasing and retention of ownership) (see Art. 2(2)). It allows a special treatment of the
retained ownership rights of the secured creditor under a financial leasing and retention of
ownership agreement by recognising, if this is so provided under the relevant national law,
the secured creditor’s right to reclaim its assets (Art. 10(a)) instead of a mere preferential
position as regards the enforcement into the collateral. Under the Cape Town Convention
system, security interests are to be registered in an international register operated on an
electronic basis; the register for aircraft is seated in Dublin.

8. European Union secondary legislation. As of yet, there is relevant European Union
secondary legislation primarily for two issues of proprietary security in movables.

First, the European Union Financial Collateral Directive6 contains special rules for pro-
prietary security over financial collateral, providing, amongst others, for the concept of the
control over financial assets by the secured creditor as a method for achieving third party
effectiveness (see Arts. 3(1) juncto 1(2)). The exercise of control replaces other methods
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2 See http://www.uncitral.org/uncitral/commission/sessions/46th.html.
3 Protocol to the Convention on International Interests in Mobile Equipment on Matters specific to Air-

craft Equipment of 2001.
4 Protocol to the Convention on International Interests in Mobile Equipment on Matters specific to Rail-

way Rolling Stock of 2007 (Luxembourg Protocol).
5 Protocol to the Convention on International Interests inMobile Equipment onMatters specific to Space

Assets of 2012 (Berlin Protocol).
6 EU Directive 2002/47/EC of 6 June 2002 on Financial Collateral Arrangements, as amended.
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such as possession or registration. The Directive also allows agreements for the appropria-
tion of financial collateral and for its use by the secured creditor even before the occurrence
of a default under the secured right (see Arts. 4(2) and 5; such agreements would otherwise
be void under the lex commissoria).

Secondly, European Union secondary legislation contains several provisions acknowled-
ging the traditional concept of the retention of ownership (or reservation of title): The most
relevant of these is the European Union Late Payment Directive.7 According to Art. 9 of
this Directive, the Member States shall provide for the retention of title by the seller, if the
parties agreed on such a clause “in conformity with the applicable national provisions.”
Also the European Union Insolvency Regulation8 refers in its Art. 7 to retention of own-
ership regulating this legal institution separately from other proprietary rights in general,
including limited proprietary security rights.

Comprehensive Europan Union legislation regulating proprietary security in general is
lacking so far.

9. EBRDModel Law on Secured Transactions. In 1990, the European Bank for Reconstruc-
tion and Development (EBRD) with headquarters in London was founded. Its primary
purpose was to assist in financing the economic recovery of the Eastern and South-Eastern
European countries by granting credits and other financial assistance. In this context, the
bank undertook broad programmes not only of financial assistance, but also of investigat-
ing in and advising on economic and legal support for the economic recovery of the former
socialist countries.

The most conspicuous fruit of the efforts in the legal field was a “Model Law on Secured
Transactions”.9 Leading East and South-East European experts supported this idea. Work
on the draft was realized between 1992 and 1994 by two lawyers, an Englishman and a
German, on the staff of the EBRD. This combination helped to keep account of modern
tendencies. Since there was no comprehensive legislation that could have served as a model
in any European country, attention turned to the most influential legislative model that
was then available, i.e. art. 9 of the US-American Uniform Commercial Code (UCC). The
avowed purpose of this Model Law was to assist the Eastern and South-Eastern European
countries in drafting modern legislation for secured transactions with respect to movable
assets. In 1997, the essence of the “Principles” was formulated in the form of ten “Core
Principles”, each consisting of just one sentence.10

The Principles avoided terms used in English law and coined a neutral terminology: core
terms are charge, chargor and charge-holder. In substance, the Model Law uses the ap-
proach of art. 9 of the US-American UCC. In particular, non-possessory security rights

208

Introduction

7 EU Directive 2011/7/EU of 16 Feb. 2011 on Combating Late Payment in Commercial Transactions.
8 EU Regulation 1346/2000 of 29 May 2000 on Insolvency Proceedings.
9 The text is reprinted in Röver 323–347. It is also available for download under http://www.ebrd.com.
10 The text is reprinted in Röver 348–349 and in Kieninger (ed.), Security Rights 102–103. It is also available

under http://www.ebrd.com.
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are not effective, unless registered, and the Model Law contains detailed rules on the re-
gistration of security rights in a public register (see arts. 33–35 of the Model Law).

Concerning the retention of title, the solution of the Model Law is as follows: While – in-
spite of a contractual retention clause – title to unpaid sold goods is regarded as having
passed to the buyer, the latter is regarded as having encumbered the goods in favour of the
unpaid seller (art. 9.1). In other words, with the help of that double fiction a retention of
title is converted to a security right which charges the goods bought by the buyer; the only
practical concession is a maximum time limit of six months for effecting registration
(art. 9.3 and 9.4). An unpaid vendor’s charge takes priority over any other charge granted
by the purchaser over the thing transferred (art. 17.3).

A peculiarity which appears to be inspired by the practice primarily in England, but also in
Scandinavian countries, is the possibility to create an enterprise charge and to appoint an
enterprise charge administrator. Details are set out in art. 25 – a provision containing no
fewer than 26 sub-rules!

While the Model Law has nowhere been adopted wholesale, it has exercised a very con-
siderable impact upon the special legislation in most Eastern and South-Eastern European
legal systems. A general survey and a comparative overview by subjects are to be found in a
book by the German co-author of the EBRD Model Law.11

10. OHADAUniform Law on Security. A true regional unification of proprietary security in
general has been achieved only by OHADA, the Francophone “Organisation pour l’Har-
monisation en Afrique du Droit des Affaires”. Founded in 1976, it has presently 16 Member
States, 14 francophone and two hispanophone from Central and West Africa.12 The OHA-
DA is a fully integrated legal community: Its legislation is directly binding upon the Mem-
ber States and its Supreme Court is the highest jurisdiction for the interpretation and ap-
plication of the statutes enacted by OHADA.13

In 1997, a first OHADA Uniform Law on Security was adopted,14 which followed a rather
traditional approach, emphasising the possessory pledge (arts. 44–62 of the 1997 uniform
Law), restricting the non-possessory pledge (nantissement) to five types of assets, i.e.mem-
bership in a company (including share certificates); enterprises; professional equipment;
automobiles; and merchandise for sale and raw materials. By contrast, it did not cover the
retention of ownership within the general framework of the rules on proprietary security
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11 Röver 91–108 and 111–319.
12 The three Francophone North African states of Algeria, Morocco and Tunisia are not members of

OHADA.
13 OHADA Treaty arts. 10 and 14–20. Cf. text in Issah-Sayegh, Pougoué a.o.
14 Acte uniforme portant organisation des sûretés (17 April 1997), cf. text in Issah-Sayegh, Pougoué a.o.

619 ss.; French text and English translation also in Anoukaha 79 and 119. A comment is to be found

in Anoukaha, Cisse-Niang a.o.




