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Foreword

The number of marriages to foreign nationals has increased significantly in recent
years in Europe. This development is also linked to an increase in binational (cross-
border) divorce proceedings and international lawsuits concerning parental responsi-
bility.

The present commentary represents the English version of the German first edition
published in 2014, which is heavily updated in terms of content. The commentary deals
with the two most important European regulations, which help the legal practitioners in
the resolution of such cases. The so-called Brussels IIbis Regulation (Brussels IIa
Regulation) contains provisions on international jurisdiction, as well as on the recognition
and enforcement of judgments in matrimonial matters and matters of parental responsi-
bility. The Regulation is rightly considered the most important Rule of Procedure in the
field of international family law. However, the Brussels IIbis Regulation might lose its
validity in the future with the coming into force of Brexit in the United Kingdom.
Something else would apply in the case of a “Great Repeal Bill” (“EU Withdrawal Bill”),
which would stipulate that EU law should continue to apply as UK national law after
Brexit takes effect.

On the other hand, the so-called Rome III Regulation determines the substantive law
applicable to divorce and legal separation without dissolution of the marriage bond.
Created for the first time in the history of the European Union in the framework of
“enhanced cooperation”, this regulation can already be described as a model of success,
as it is now valid in 17 Member States. This has opened a way to a “Europe moving at
different speeds”. The Rome III Regulation represents a “quantum leap” for the
standardization of international divorce law (strengthening of party autonomy, resi-
dence principle). However, it contains no conflict of law provisions for matters
concerning parental responsibility. In order to determine the applicable substantive
law, the Hague Child Protection Convention of 1996 should be consulted. For this
reason, an appendix to the international private law of parental responsibility is added
to this commentary, completing the relevant European conflict of law rules.

The present commentary aims to focus on the context between the Brussels IIbis
Regulation and the Rome III Regulation and to provide the reader with easily accessible
guidelines. For this reason, independent commentary on other family law regulations is
deliberately omitted. Their influence is taken into account, however, if it is thematically
relevant in an individual case.

The authors are scientists, judges, lawyers and notaries who have been intensively
involved with both regulations for many years. All of them attach great importance to a
presentation adapted to the requirements of the practice, but at the same time realize
this concern with scientific pretense. An important goal of this work is to provide the
reader with clearly formulated guidelines in disputes. The European Court of Justice
decisions made so far in this area are taken into account as comprehensively as possible.

Many thanks to all contributors to this commentary!

Regensburg, 20 October 2018 Christoph Althammer
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